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HAI NES, Judge: These consolidated cases were heard pursuant
to the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petitions were filed.! Pursuant to section

7463(b), the decisions to be entered are not reviewabl e by any

Unl ess ot herwi se indicated, section references are to the
I nt ernal Revenue Code as anended and in effect for the years in
issue. Rule references are to the Tax Court Rules of Practice
and Procedure. Amunts are rounded down to the nearest doll ar.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioner’s Federal
income tax for 2006 of $16,908 and an accuracy-rel ated penalty
under section 6662(a) of $3,381. For 2007 petitioner failed to
file a return, and respondent determ ned a deficiency of $38,176
and additions to tax under section 6651(a)(1) of $8,589, section
6651(a)(2),? and section 6654 of $179.

At trial respondent conceded petitioner’s deficiency for
2006 is $5,698 and the accuracy-rel ated penalty under section
6662(a) is $1,139. The parties likew se conceded and sti pul at ed
petitioner’s taxable incone and deductions for 2007. Therefore,
the remaining i ssues for decision are: (1) Wuether petitioner is
entitled to deductions clained on Schedule C, Profit or Loss From
Busi ness, for 2006; and (2) whether petitioner is liable for an
accuracy-rel ated penalty under section 6662(a) for 2006 and
additions to tax under sections 6651(a)(1l) and (2) and 6654 for
2007.

Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the exhibits attached thereto are

2The notice of deficiency for 2007 states that this anmount
will be conmputed at a | ater date.
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i ncorporated herein by this reference. At the tine she filed her
petitions, petitioner resided in California.

Noti ces of Deficiency and Procedural Background

Petitioner filed a return for 2006, and respondent issued a
notice of deficiency on July 7, 2009, disallow ng sone deductions
claimed on Schedule C for auto expenses, neals and entertai nnent,
and ot her expenses and determ ning an accuracy-rel ated penalty
under section 6662. Petitioner filed a petition with this Court
for 2006 on Cctober 6, 2009. Petitioner failed to file a 2007
Form 1040, U.S. Individual Income Tax Return, and respondent
prepared a substitute for return (SFR) pursuant to section
6020(b) for 2007. In the SFR respondent determ ned petitioner
received in 2007 a tax refund of $315, dividend incone of $89,
and nonenpl oyee conpensation of $118,816. On Cctober 27, 2009,
respondent issued the notice of deficiency for the taxable year
2007 to petitioner, and on Novenber 10, 2009, petitioner filed a
petition for 2007 disputing the additions to tax.

Per sonal Backgr ound

During the years at issue petitioner was sel f-enployed in
the real estate sal es business. During 2006 petitioner
experienced difficulties in her personal life and in her
busi ness. I n October 2006 petitioner’s nother had nedi cal
probl ens that necessitated her admttance to a hospital. In

attenpting to nmake decisions regarding her nother’s nedical care
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and subsequent living situation, petitioner encountered
significant famly problens with her sisters. These problens
escal ated, resulting in the issuance of a restraining order
agai nst petitioner in January 2007 prohibiting her fromvisiting
her nother. Petitioner ceased working in the real estate sales
busi ness and attenpted to find work as a nedi cal assistant but
clainse she was hanpered by her age and the outstanding
restraining order.

Di scussi on

Bur dens of Proof

A. Petitioner’'s d ai ned Deductions for 2006

Petitioner bears the burden of proving that respondent’s

determ nation is incorrect. See Rule 142(a); Welch v. Helvering,

290 U. S. 111 (1933). Deductions are strictly a matter of
| egi slative grace, and taxpayers nust satisfy the specific

requi renments for any deduction clainmed. See INDOPCO, Inc. v.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934). Taxpayers bear the burden
of substantiating the anobunt and purpose of any cl ai ned deduction
by mai ntaining the records needed to establish such entitlenent.

See sec. 6001; Hradesky v. Comm ssioner, 65 T.C. 87 (1975), affd.

540 F.2d 821 (5th Cr. 1976). A taxpayer’s self-serving
declaration is generally not a sufficient substitute for records.

Weiss v. Commi ssioner, T.C Meno. 1999-17.
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In the notice of deficiency issued for 2006 respondent
determ ned a deficiency in petitioner’s Federal incone tax for
2006 of $16,908. At trial respondent conceded a portion of
petitioner’s clainmed deductions and agreed that petitioner’s
deficiency for 2006 is $5,698. Despite bearing the burden of
proof, petitioner neither presented credible evidence at trial
nor provided the Court with useful docunents necessary to
substanti ate her renmai ning clai mned deductions for 2006. Thus,
petitioner failed to neet her burden of proof regarding the
cl ai med deductions for 2006, and we accept respondent’s
concessi ons regardi ng the 2006 defi ci ency.

B. Penal ti es and Additions to Tax

Initially, the Conm ssioner bears the burden of production
with respect to any penalty, addition to tax, or additional
anmopunt. Sec. 7491(c). The Conmm ssioner satisfies this burden of
production by comng forward with sufficient evidence indicating
that it is appropriate to inpose the penalty. See H gbee v.

Comm ssioner, 116 T.C 438, 446 (2001). Once the Comm ssi oner

satisfies this burden of production, the taxpayer nust persuade
the Court that the Comm ssioner’s determnation is in error by
suppl ying sufficient evidence of an applicable exception. |[d.

I1. Section 6662(a) Penalty

Section 6662(a) and (b)(2) inposes a 20-percent accuracy-

related penalty upon any underpaynent of tax resulting froma
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substanti al understatenent of incone tax. An understatenment is
substantial if it exceeds the greater of 10 percent of the tax
required to be shown on the return or $5,000. Sec.
6662(d) (1) (A). The Conm ssioner bears the burden of production

with respect to penalties. Sec. 7491(c); Hi gbee v. Conmm ssioner,

supra at 446-447

At trial respondent conceded that petitioner’s deficiency
for 2006 is $5,698 and clained she is liable for a penalty under
section 6662(a) of $1,139. The anount of the understatenent of
i ncone tax was substantial because it exceeded the greater of:
(1) 10 percent of the tax required to be shown on the return for
t he taxable year, and (2) $5,000. Consequently, respondent has
met the burden of production with regard to the penalty for 2006.

Section 6664(c) provides that no penalty shall be inposed
under section 6662 wth respect to any portion of an underpaynent
if it is shown that there was a reasonabl e cause for such portion
and that the taxpayer acted in good faith with respect to such
portion. Petitioner failed to argue or offer evidence sufficient
to show reasonabl e cause, substantial authority, or other basis
for reducing the underpaynment. Thus, we find petitioner is
|iable for the accuracy-related penalty under section 6662 for

2006.
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[11. Section 6651(a)(1) Addition to Tax

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return on the date prescribed unless the taxpayer can
establish that the failure is due to reasonabl e cause and not due
to willful neglect.® The addition equals 5 percent of the net
anount due for each nonth that the return is late, not to exceed
25 percent. Sec. 6651(a)(1), (b)(1).

The parties stipulated that petitioner did not file her 2007
Federal inconme tax return; thus respondent has carried the burden
of production under section 7491(c) with respect to the addition
to tax under section 6651(a)(1l). Therefore, petitioner bears the
burden of proving that her failure to file a return was due to
reasonabl e cause and not due to willful neglect. See Higbee v.

Conmi ssi oner, supra at 446; Ruggeri v. Commi ssioner, T.C. Mno.

2008- 300.

| V. Section 6651(a)(2) Addition to Tax

Section 6651(a)(2) inposes an addition to tax for failure to
pay the anpbunt shown as tax on the taxpayer’s return on or before

the date prescribed unless the taxpayer can establish that the

]1f the Secretary makes a return for the taxpayer under sec.
6020(b), it is disregarded for purposes of determ ning the anmount
of the addition to tax under sec. 6651(a)(1), but it is treated
as areturn filed by the taxpayer for purposes of determ ning the
anmount of the addition to tax under sec. 6651(a)(2). Sec.
6651(Q) .
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failure is due to reasonabl e cause and not due to willfu
negl ect .

The addition is calculated as 0.5 percent of the anobunt
shown as tax on the tax return but not paid, with an additional
0.5 percent for each nonth or fraction thereof during which the
failure to pay continues, up to a nmaxi mumof 25 percent.* |If the
anount required to be shown as tax on the return is |less than the
anount actually shown on the return, the addition to tax is
calcul ated by reference to the | esser ambunt. Sec. 6651(c)(2).
For purposes of conputing the section 6651(a)(2) addition for any
mont h, the amount of tax shown on the return is reduced by the
anount of any part of the tax paid before the beginning of the
nmont h and by the anount of any credit against the tax which may
be clained on the return. Sec. 6651(b)(2).

The addition under section 6651(a)(2) applies only if an

anmount of tax is shown on a return. \eeler v. Conmi ssioner, 127

T.C. 200, 208 (2006), affd. 521 F.3d 1289 (10th G r. 2008).
Respondent submtted copies of an SFR prepared for petitioner

t hat shows petitioner had no w thholdings and failed to nmake any
paynment against her tax liability for 2007. This SFR neets the

requi renents of section 6020(b). See id. at 209. Although

“The anmount of the addition to tax under sec. 6651(a)(2)
reduces the amount of the addition to tax under sec. 6651(a)(1)
for any nonth for which an addition to tax applies under both
paragraphs. Sec. 6651(c)(1).
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respondent conceded and stipulated that petitioner’s deficiency
for 2007 is smaller than originally determ ned on the basis of
the SFR, petitioner nade no paynents against her tax liability
that woul d offset the decreased addition to tax resulting from
this decreased deficiency. Thus, respondent has produced
sufficient evidence that petitioner is liable for the section
6651(a)(2) addition to tax for 2007 unl ess an exception applies.

See Hi gbee v. Conmi ssioner, supra at 446; Ruggeri V.

Conmi Ssi oner, supra.

V. Exceptions to the Section 6651(a)(1) and (2) Additions to
Tax

Reasonabl e cause is a defense to the section 6651(a)(1) and
(2) additions to tax. To prove reasonable cause for a failure to
tinely file, the taxpayer nust show that she exercised ordinary
busi ness care and prudence and was neverthel ess unable to file

the return within the prescribed tine. Crocker v. Conm Ssioner,

92 T.C. 899, 913 (1989); sec. 301.6651-1(c)(1l), Proced. & Admin.
Regs. To prove reasonable cause for a failure to pay the anount
shown as tax on a return, the taxpayer nust show that she

exerci sed ordi nary busi ness care and prudence in providing for
paynment of her tax liability and neverthel ess was either unable
to pay the tax or would suffer undue hardship if she paid the tax
on the due date. Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
The determ nation of whether reasonabl e cause exists is based on

all the facts and circunst ances. Estate of Hartsell v.
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Conmi ssioner, T.C. Menp. 2004-211; Merriamyv. Conmm ssioner, T.C.

Meno. 1995-432, affd. without published opinion 107 F.3d 877 (9th
Cr. 1997).

Petitioner contends that the difficult circunstances she
experienced constituted reasonabl e cause for her failure to
tinely file a return and pay tax. Petitioner testified at |ength
regardi ng her nother’s nedical situation and the inpact on her
famly in 2006 and 2007. Despite petitioner’s unfortunate
ci rcunst ances, she produced no credi bl e evidence indicating that
the circunstances made her unable to prepare her 2007 return and
pay her tax on the date it was due. Wile synpathetic to
petitioner’s situation, the Court concludes that the
circunstances as described do not give rise to a reasonabl e cause
defense for the particular year at issue.

Petitioner provided no evidence or testinony regarding her
inability to pay the tax due or that she would have suffered
undue hardship if she had paid the tax on the due date for the
year at issue. Although petitioner testified regarding her
nother’s health and the conflicts with her sisters in 2006 and
2007, she earned incone and conducted business during each year,
as evidenced by her 2006 return and stipul ati ons regardi ng 2007.
The Court has consistently held that if a taxpayer is able to
continue her business affairs despite an incapacity, then the

i ncapacity does not establish reasonabl e cause. Ruggeri V.




-11-

Comm ssioner, T.C Meno. 2008-300 (and cases cited therein);

Hazel v. Comm ssioner, T.C Meno. 2008-134; Jordan V.

Comm ssioner, T.C Meno. 2005-266 (and cases cited therein).

Simlarly, the Court has also held that a taxpayer’s inability to
meet her tax obligations when she can conduct normal business
activities does not establish reasonabl e cause. Jordan v.

Conmi ssi oner, supra; Wight v. Comm ssioner, T.C. Menp. 1998-224,

affd. wi thout published opinion 173 F.3d 848 (2d Cir. 1999);

Tabbi v. Conm ssioner, T.C. Mnop. 1995-463.

We concl ude and hold that petitioner did not have reasonabl e
cause for her failure to file a return and pay the tax for 2007.
Accordingly, petitioner is liable for the section 6651(a)(1)
addition to tax, insofar as the conputations show that for any
nmont h petitioner had net amobunts due with respect to 2007.
Moreover, petitioner is liable for the addition to tax under
section 6651(a)(2) for 2007, insofar as the conputations show
unpai d amounts of tax required to be shown on petitioner’s
return.

VI . Section 6654 Addition to Tax

Section 6654(a) inposes an addition to tax on an
under paynent of estimated inconme tax unless an exception applies.
See sec. 6654(e). The section 6654(a) addition to tax is

determ ned by applying the underpaynent rate established under
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section 6621 to the anpbunt of the underpaynent® for the period of
t he underpaynment.® The addition to tax is also calculated with

reference to four required installnment paynents of the taxpayer’s

estimated i ncone tax. Sec. 6654(c)(1); Weeler v. Comm ssioner,

127 T.C. at 210. Each required installnment of estimted incone
tax is equal to 25 percent of the “required annual paynent.”
Sec. 6654(d)(1)(A). The required annual paynent is generally
equal to the lesser of: (1) 90 percent of the tax shown on the
taxpayer’s return for the year (or 90 percent of the taxpayer’s
tax for the year if no returnis filed); or (2) if the taxpayer
filed a return for the i medi ately precedi ng taxable year, 100
percent of the tax shown on that return. Sec. 6654(d) (1) (B)

Wheel er v. Conmi ssioner, supra at 210-211. But if the taxpayer

did not file a return for the preceding year, then clause (2)
does not apply. Sec. 6654(d)(1)(B). A taxpayer has an
obligation to pay estimated incone tax for a particular year only

if she had a “required annual paynment” for that year. \Weeler v.

Conmi ssi oner, supra at 211.

[ Al nount of the underpaynent” nmeans the excess of the
required install nent over the anount, if any, of the install nent
paid on or before the due date for the installnent. Sec.
6654(b) (1).

5The period of the underpaynent runs fromthe due date for
the installnment to the earlier of the 15th day of the 4th nonth
followng the close of the taxable year or wwth respect to any
portion of the underpaynent, the date on which such portion is
paid. Sec. 6654(b)(2).
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Petitioner was required to file her 2007 Form 1040 by Apri
15, 2008, but failed to do so. Respondent’s burden of production
under section 7491(c) with respect to the section 6654(a)
addition to tax has been satisfied by proof at trial that
petitioner has a Federal incone tax liability for 2007 and
petitioner made no estimated paynents for the year. Thus, the
addition to tax applies under section 6654(a) unless petitioner
establ i shes that an exception applies.

Ceneral ly, no reasonabl e cause exception exists for the
section 6654(a) addition to tax. Sec. 1.6654-1(a)(1l), Inconme Tax

Regs.; see also Bray v. Commi ssioner, T.C Meno. 2008-113. But

no addition to tax is inposed under section 6654(a) wth respect
to any underpaynent if the Secretary determ nes that the taxpayer
became di sabl ed” either in the taxable year for which estinated

i ncone tax paynments were required or in the preceding taxable
year and the underpaynent was due to reasonabl e cause and not
wllful neglect. Sec. 6654(e)(3)(B). Additionally, no addition

to tax is inposed under section 6654(a) with respect to any

"The term “di sabl ed” includes a significant psychiatric
di sorder and nental incapacitation during the period under
consideration, Shaffer v. Conm ssioner, T.C Meno. 1994-618, or
confinement to various hospitals for “severe nental illness”,
Carnahan v. Comm ssioner, T.C Meno. 1994-163, affd. w thout
publ i shed opinion 70 F.3d 637 (D.C. Cr. 1995); see also Jones V.
Commi ssioner, T.C Menp. 2006-176; Meyer v. Conm ssioner, T.C
Meno. 2003-12 (taxpayer’s severe health problenms and nental
condition incapacitated him thus, a sec. 6654(e) exception was
applicable). In addition, the disability may constitute
reasonabl e cause. Jones v. Conmi Ssioner, supra.
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under paynent to the extent the Secretary determ nes that by
reason of casualty, disaster, or other unusual circunstances the
i nposition of the addition to tax woul d be agai nst equity or good
consci ence. Sec. 6654(e)(3)(A.

Petitioner has not established a disability within the
meani ng of section 6654(e)(3)(B). She also has not established a
casualty, disaster, or other unusual circunstances for which the
i nposition of the section 6654(a) addition to tax would be
agai nst equity or good conscience. Consequently, respondent’s
determ nation is sustained.

I n reaching our holdings, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
nmoot, irrelevant, or wi thout nerit.

To reflect the foregoing and the concessions of the parties

in docket No. 26727-09S,

Deci sion will be entered

for respondent in docket No.

23830-09S, and decision wll

be entered under Rule 155 in

docket No. 26727-09S.




